BEFORE THE BOARD OF ENVI RONMENTAL REVI EW
OF THE STATE OF MONTANA

In the matter of the anendnent) NOTI CE OF ANMENDVENT
of ARM 17.50. 401, 17.50.402, )
17.50. 403, 17.50.410, )
17.50. 411, 17.50.412 and )
17.50. 416 pertaining to solid )
wast e fees )

(SOLI D WASTE)

TGO Al Concerned Persons

1. On August 14, 2003, the Board of Environnental Review
publ i shed MAR Notice No. 17-197 regarding a notice of public
hearing on the proposed amendnent of the above-stated rules at
page 1720, 2003 Montana Adm nistrative Register, issue nunber
15

2. The Board has anmended ARM 17.50.401, 17.50.402,
17.50.411, 17.50.412 and 17.50.416 exactly as proposed. The
Board has anended ARM 17.50.403 and 17.50.410 as proposed, but
with the followi ng changes, deleted matter interlined, new
mat t er underl i ned:

17.50. 403 DEFI NI TI ONS Unless the context requires
otherwi se, in this subchapter the follow ng definitions apply:

(1) through (12) remain as proposed.

(13) "Interimclosure" neans the period of tinme fromthe

departnent's receipt of the certification required in ARM
17.50.530(1) (h) until the departnent approves verifies closure
conpliance under ARM 17.50. 530.

(14) through (30) remain as proposed.

(31) "One-time household hazardous waste collection
event” neans a collection of household hazardous waste from
the public en—a—ene-time—basts with a frequency no greater
than annually at any given |ocation.

(32) through (54) remain as proposed.

17.50.410 ANNUAL OPERATI NG LI CENSE REQU RED (1) through
(6)(c) remain as proposed.

(7) Fees at a facility in interim closure nust be held
in abeyance by the departnent. |f the departnent determ nes,
pursuant to ARM 17.50.530, that closure was not conpleted in
conpliance with the closure plan, the owner or operator shal
pay the fees held in abeyance to the departnent. An_owner or
operator of a facility deternmned by the departnent not to
have conpleted closure in conpliance with the facility's
closure plan shall, after the owner or operator believes that
closure has been conpleted in conpliance with the closure
pl an, subm t a new certification as required in ARM
17.50.530(1)(h). The facility is then again in interim
closure, pending re-inspection and verification of closure

conpliance by the departnent. Fees—heldin—-abeyance—are due
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3. The following coments were received and appear with
t he Board's responses:

COMVENT NO.  1: One commentor noted that there was no
time frame for the definition of "one-tinme household hazardous
waste collection event” in ARM 17.50.403(31).

RESPONSE: The definition in (31) is provided to define a
wast e managenent practice for which the Departnent will not
charge a fee. See ARM 17.50.410(6). These events are often
held on an annual basis in major Mntana cities and |ast for
only one or two days. Therefore the Board agrees with the
comment and has anended the definition to specify that, to
qualify for the license fee waiver, these events may be no
nore frequent than annual at any given | ocation.

COMMVENT NO. 2: Two commentors thought, based on their
experience, that the weights of a cubic yard of unconpacted
and conpacted wastes listed in ARM 17.50.411(3) were too high

RESPONSE: The Departnment assesses a fee based on the
nunber of tons of waste disposed of at a facility. If a
facility does not weigh incomng waste, the facility is
allowed to estimte the weight based on the volune of the
waste. ARM 17.50.411(3) provides the conversion factors to be
used in the estimtes. They are 300 pounds/cubic yard for
unconpacted waste and 700 pounds/cubic yard for conpacted
wast e. They were retained from the previous version of the
rule and were based on testinony before the 1991 Legislature
when the volunme-based fees were authorized and were
incorporated in the Statement of Intent for SB 209 of that
| egislative session (Ch. 643, Laws of 1991). The Solid Waste
Association of North Anerica (SWANA) cites the follow ng
typical densities in its Manager of Landfill Operations course
manual (2000) at page |-13:

Sour ce Density, |b/cubic yard
Resi dential Waste (unconpacted at curb) Aver age 250
Commerci al / I ndustri al Waste(unconpact ed) Aver age 500

Muni ci pal Solid Waste (conpacted in truck) Aver age 750

Since the fee rule does not make a distinction between
househol d and commerci al /i ndustrial wastes because both types
of wastes are handled at Mntana landfills, the average of 300
pounds/cubic yard for wunconpacted waste is a reasonable
estimate given that nost waste is from residential sources,
and is consistent with national averages. The density of 700
pounds/cubic yard for conpacted waste is also in line wth
nati onal averages.

Therefore, the Board declines to nake a change to the
proposed rul e.

Mont ana Admi ni strative Register 17-197



COMMVENT NO. 3. One commentor requested that the Board
consider the inpact of these fees on small rural Montana
conmuni ties.

RESPONSE: The proposed fees were devel oped with the help
of the Solid Waste Advisory Conmittee, an advisory conmittee
to the Department of Environnental Quality wvoluntarily
established by nenbers of the regulated comunity and the
Departnment to enhance interaction between solid waste program

staff and the regulated comunity. The commttee includes
representation from all types of facilities in Mntana, both
urban and rural. The fees proposed were established wth

significant input from the Advisory Conmttee nenbers and
seened reasonable to the Conmttee nmenbers and the Board and
represent only a small percentage of the cost of waste
managenent . For exanple an Internediate Cass Il [landfill
that receives 10,000 tons of waste annually would pay $0.76
per ton to the Departnment when tonnage and annual fees are
taken into account, with operating costs of about $30.00 per

t on. (SWANA Manager of Landfill Operations course manual
(2000), page Xi-11.) Fees would therefore make up 2.5% of
operating costs. A Mjor Cass Il facility receiving 200, 000

tons per year would pay $0.42 per ton to the Departnent when
tonnage and annual fees are taken into account and have
operating costs of about $13.00 per ton. (SWANA, op. cit.)
Fees woul d therefore make up 3. 2% of operating costs.

As stated in the initial notice, the fees charged by the
Department for solid waste disposal have not changed since
1991, and inflation has increased costs of licensing and
regul ati on. The Board believes that the Departnent needs
additional funding to adequately perform its regulatory
duties, and believes that the proposed fees are an appropriate
and reasonable way to provide that funding.

Therefore, the Board believes that it has taken into
consideration the costs of the proposed fees to all Mntanans,
and declines to change the proposed fees.

COVMENT NO. 4: Departnent staff noticed and commented
that there is a conflict between ARM 17.50.530(1)(h) and the
definition of "interim closure” in proposed ARM 17.50.403(13)
and the holding of fees in abeyance during interimclosure in
proposed ARM 17.50.410(7). The Departnent commented that the
definition of interim closure in ARM 17.50.403(13) and the
section on holding fees in abeyance during interim closure in
ARM 17.50.410(7) should be nodified to be consistent with the

closure requirenent in ARM 17.50.530(1)(h). The Depart nent
al so suggested an anmendnent to ARM 17.50.410(7) to address
fees if the Departnent finds that a landfill was not closed as

required by its closure plan.
RESPONSE: The proposed definition in ARM 17.50.403(13)
woul d have defined interim closure as starting at the tine a

landfill stops accepting waste, and the proposed addition of
ARM 17.50.410(7) would have required the Departnent to hold
annual landfill fees in abeyance during interimclosure.
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ARM 17.50.530(1)(h), which is a Departnent rule not being
anended in this rulemaking, states that, after the owner or
operator has notified the Departnment that "closure has been
conpleted in accordance with the closure plan,” ... "the
departnment ... will (i) place the landfill in interim closure
status and hold in abeyance any fees due under ARM 17.50.410
until closure conpliance is verified by the departnment ...."

Ther ef or e, under the existing ARM 17.50.530(1)(h)
interimclosure status starts, and fees are held in abeyance,
after an owner or operator notifies the Departnent that
cl osure has been conpleted, but under the proposed additions
to ARM 17.50.403(13) and 17.50.410(7), interim closure status
and the holding of fees in abeyance would begin as soon as the
facility stops accepting waste.

As a result, the proposed rule anendnents in ARM
17.50.403(13) and 17.50.410(7) would have been inconsistent
with the existing requirenments in ARM 17.50.530(1) (h).

The Departnment w shes to retain the approach in the
existing rules, and the Board agrees with the Departnent.
Requiring a landfill owner or operator to pay fees until it
conpletes closure according to the closure plan gives the
owner or operator a financial incentive to conplete closure
quickly, wthin the 180 days required by ARM 17.50.530.
Closure within 180 days helps protect public health and the
environment by making sure that a cap (cover) is placed over
waste to mnimze infiltration of water into the waste, which
in turn mnimzes the production of |eachate with harnfu
chem cals that can contam nate ground water. Al so, until a
landfill has conpleted closure according to the plan, the
Department is required to inspect and review the landfill and
i nspects the closure work. The Departnent, therefore incurs
expenses, and it is reasonable to require the landfill’s owner
or operator to pay fees during that tine.

The Departnent proposed | anguage that woul d nake the fees
held in abeyance due if it finds that closure was not
conpleted in accordance with the closure plan. Then, when the
owner or operator conpletes the work and again certifies to
the Departnment that closure is conplete, future fees would
again be held in abeyance until the Departnent has verified
that closure was conpleted according to the plan.

The Board has anended ARM 17.50.403(13) and 17.50.410(7)
to be consistent with ARM 17.50.530(1)(h).

Revi ewed by: BOARD OF ENVI RONVENTAL REVI EW
By:
DAVI D RUSCFF JOSEPH W RUSSELL, M P. H.
Rul e Revi ewer Chai r man
Certified to the Secretary of State, , 2003.
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